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INTRODUCTION
Emplovment lawyers traditionally
ma:ﬁru:l Eml.llum'l the eve of rrial
o test their case themes and o
ideneify what evidence to emphasize
during their casc-in—chief.

At The 'F:rlpl!n}'rnl:nl Lawr
Coroup, we use focus groups much
earlier. We conduct our first focus
group at the time that we accept the
representation to identify what
cliims to bring (and which o
avoad ), what withesses 1o interview
and what evidence to tanget during
the discovery phase. We often will
conduect a second focus group
during the discovery phase of the
case to pest the srength of
the client's prima facie case and to
challenge any employer defenses

Fellowing are examples of
cases in which we have used fecus
groups to help us decide when a case
is berter settled tham tried and how
to best position cases that we do
take to trial, Somectimes a [ocus
group will help us kdentify which
clabms vo assert and which vo avoid.

For example, in 2009 a
femalle executive contacted us when
her employer, a prominent govern-
menE contractor, terminated her
employment after she had filed a
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gender discrimination  complaing
with her employers human
resources department. At the time
that we accepted her representation
we ran a focus group wo help us
decide whar cawses of action to
plead and o assist ue in best
describing her allegations. The
female employee’s male boss pushed
her in a mecting following a
disagreement. After complaining to
her employer's human resources
department,  her  supervisors
subjpected her 1o new unrealistie
standards, diminished her job
responsibilicies, and  routinely
denied her leave requests while
approving those of her co-workers.
Her supervisor then placed ber on an
attendamce  improvement plan.
Finally her supervisors fired her
for what they claimed were her
violations of the company's leave
policy. Throughour, the female
executive was vocal and complained
that her supervisors were retaliating
against her because of her gender
discrimination complaint.

We consbdered brimging
gender discrimination and retalia-
tion claims. Before filing the
complaint, however, we prescmed
her Facts to a focus group whose
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fecdback was mixed. While our
focus group believed that she had
ul.'lrl'lplli.n.r:d. al E,r.'mlcr discrimina-
tion in good faith and thar her
employer retaliated against her
for complaining, more than half
s:l:nlm!cd to SCE any u:ru;ll:rl':,r.ing
gender discriminarion

Worse, the focus group
found that asserting a gender
discrimination count would under-
cut the strength of the exccurive’s
retalistion claims. In particular the
focus group questionsd whether the
w.p:n‘i::n‘r who Fu.llmd the female
executive was motivaved by gender
bias and, if not, whether the female
excoutive’s retalistion claim was
still viahle. One focus group member
put it this way: “She was right
complain, but | really gquestion
whether his behavior has anything
to do with her gender.”

In the end, we decided o
hring only the retalistion claim, to
albow us to focus our attention—
and that of the employver's counsel—
on the employer's multiple acts of
post-complaint retaliation, which
our focus group found compelling,
rather than the supervsors one act
of aggression which our focus group
found was not mativated by gender

.



discrimination.

In other cases, a focus group
will help identify which witnesses
to interview. In 2003 a female
automotive service technician hired
us to represent her in a case of
sexual harassment and retaliation.
She complained to the dealership’s
General Manager that her direct
supervisor had made lewd
comments about her body shape and
propositioned her for sex. Shortly
thereafter her employer terminated
her employment because, it claimed,
she had been tardy too many times
over a previous six-month period.
We thought the employer’s explana-
tion for why it fired her to be
transparent retaliation until we
conducted a focus group. Our focus
group sided with the employer. One
focus group member stated: “I have
to drop my kids off at daycare and
then make it to work [on time]. If
my [automotive] service adviser is
late, even by 5 minutes, then I am
late dropping off my son at daycare.
That makes me late to work.”

We asked this focus group
member what she would have to see
in order to conclude that the
employer’s tardiness defense was a
pretext for unlawful retaliation. She
said, “show me that when [your
client] was late, no customers were
adversely affected.”

We then set out to inter-
view the service technician’s
seven co-workers! We asked her
co-workers whether our client had
ever been tardy. They all confirmed
that she had, but told us that none of
her customers ever had to wait for
service, The reason: our client's
peers would cover for her when she
was late to work. When we asked
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our client's co-workers why they
had covered for her, one of her
co-workers said, “[She] never took
lunch and would cover for me when
I needed to run a [mid-day] errand.”

At trial we called each of our
client's co-workers to testify about
the informal coverage arrangement
that they had instiruted. In particu-
lar we called our client’s co-worker
who confirmed that none of our
client’s customers ever had to wait
for her. Even after the employer
admitted more than forty time cards
into evidence to support its tardi-
ness defense, the jury rendered a
verdict in favor of our client. When 1
asked one juror why she had found
for our client even though our client
had been late more than forty times,
the juror responded, “because you
showed us that none of her
co-workers minded covering for her
and that no customers ever
complained. The employer’s reason
was a sham.”

In other cases, a focus group
will help to identify what evidence
is important to develop during the
discovery phase of your case. For
instance in 2007 the former director
of a university counseling center
retained us to litigate his
Whistleblower Protection Act
claims. His employer terminated his
employment because, it claimed, he
was disorganized, a poor manager,
and because a student had
complained about his treatment of
her. We ran a focus group to test the
plausibility of the employer’s expla-
nation. The focus group dismissed
the employer’s claims that our client
was disorganized and a poor
manager because, as one focus group
member stated, “[The employer]

cited no concrete examples”
to support either explanation.

However, the focus group
was deeply troubled by the alleged
student complaint about our client.
This led us to track her down and
interview her before we filed our
client’s complaint. She told us thar,
contrary to the employer’s assertion,
she had not complained about our
client but rather had complained
about the amount of paperwork that
the counseling center required her
to complete before she received
treatment. She testified at trial that,
in her opinion, our client treated
her “wonderfully” during the four
months that he counseled her. She
stated that she was “distressed”
when the university terminated our
client's employment before assign-
ing her to a new counselor. She
testified that she had no subsequent
counselor for three months after our
client’s employment was terminat-
ed. Following her testimony our jury
rendered a verdict in favor of our
client. One juror said afterword:
“After [the student] testified, I knew
I was going to find for [your
client].”

After discovery begins, we
use focus groups to help gauge
the persuasiveness of employer
defenses, especially in the light of
documents (or lack thereof) that an
employer produces in discovery.

For example in 2009 a
former loss—prevention manager
hired us to represent him in a
wrongful discharge in violation of
state public policy claim. His
employer terminated his employ-
ment shortly after he notified his
employer that rats had infested
several stores in his territory. During
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discovery, the emplover articulased,

for the first time, that the reason
that ir had fired our client was
because three employees that he
had investigated complained
gbout the way he treated them
when he Interrogated them. The
emplover stated that our cliens had

violated company palicy when he

photograpbed one of the employess
while the employes showed our

client where she had hidden the
money that she had stolen from the
:mp]ug.'\cr. The mrnpl:lnh loaked
genuine and concerned ws. We
declded to est how a focus group
would view them While the focus
group members concurred thar the
three employess were genuinely
distressed by how our client had
treated  them, one stated that
loss—prevention managers  have
difficult jobs a0 the Facr that
employess our client investigaved
might complain “was not surpris-
ing "

Importantly, the focus
group members faulted the employ-
er for not confronting our client
with the complaints of those he had
investigated before it terminated his
employment. One stated, “You don't
just fire a [seventeen] year employee
without giving him a chance 1o
explain [his conduct] ”

In 2008 a Eacilities manager
retained us to represent him in an
FMLA retaliation claim after his
employer forced him to apply for
shor-verm disability and later fired
him upon his return from work
Tollowing a heart attack. In swhat
appeared to be a flimsy defense,
the employer stated that it was
conoerned that the facilities manag

er could mot sabely perform his job
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duties because he was taking
“powerful narcotics™ The employer
produced documents that showed
that it had considered. over the
course of several weecks, whether
our client could perform  his
job duties notwithstanding his
condition. We decided to test the
employers defense with a focus
g

Char focus group's responses
surprised us. Many of the focus
group members recognized the
common shde effects of the medica:
tion that our clicnt was taking. They
questioned whether an employee
legally wsing such narcotics could
perform his dutbes ar all, much less
safely. One focus group member
stated, "[He] is on high doses
aof F:nl:n}'L an r||:|i.m'|:| .I.rulguil.'
with many side effects (sedathon,
confuskon, fatigue—which he has
lefit work many times for and he also
expericnced  withdrawal  symp-
toms’).” With this type of negative
feedback, we asked our clienmt o
lower his settlement expectations.
He did, and we settled the case for s
small monctary sum and a very
favorable relerence lbetter that our
client used 1o secure his curment job.
Owir cliene is nevw re=—employed and
happy.

In 2000, a pharmaceutical
sales representative had her sales
territory slashed after anmouncing
that she wias going to takoe 12 weeks
of maternity beave after the birth of
her first child. When owr client
objected that her employer was
reducing her sales werritory in
violation of the Family and Medical
Leave Act, her employer responded,
*[N]ot o worry.” the change was
ml:}' fEmporary, I_.'r.|n|1 heer retuarm o

work, however, the employer
rencged and failed o restore her
sales tervitory. Three vears Later, her
emplover “rearganized.” and Eolded
her temitory into another territory
because of its small size. After we
brought suit on her behall, the
employer asscried that an ougside
consulting firm was respomsible for
the restructuring and did not take
her FMLA leave into account. We
convened a focus group to test the
employer's explanation. The focus
group members told us vo highlight
the emplover's promises to restore
her territory: “[The employer]
repeatedly tobd [her] they would
imcrease er verrivory but never
followed chrough™

We  emphasized  the
employer’s nepeated assurances Lo
our cliene that i would “make her
whole® after it cut her terrivory.
Alter the jury found in favor af our
chient at trial, one juror remarked, "It
wias ¢lear po ws that [the employer]
kmew whar it was doing was wrong,
Diherwise why would they have
promised to reinstate her [sales]
territory?”

As illustraned, focus groups
can be used for more than just
preparing your case for tral They
give you the ability to test your case
every step of the way. At the start of
acase, you can bexrn the serengths of
your client's claims and uncover
what the jury will want o hear,
helping shape your case and
ensuring cffective discovery. Alter
discovery has begun, you can
explore the issues you have devel-
oped, test employer defenses, and
uncover prohlems that you did not
know you had. Focus groups can
also lend validity to your conchu-
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The Employee Rights Advocacy® The Institute’s mission is fo advocate
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o f gl equality and jusfice in the American
or Law olicy roloce.

Tha Institube will achieve ifs mission fwough o multi-gisciplingry opprooch in combinadfion with innovotive
legal sirolegies, policy development, grossroots adwococy, ond public educotion. The Instifube's current
and future programmales sclivibes include:

* A Masonal Ligation Sirategy Project devoled fo combaling inequality and injustios in the workploce;

* The Poul H. Toblas ABorney Fellowship Program, which offers a new lawyer who embodies the tireless
spirit of Poul Tobios, Founder of the Mofional Employment Lowyers Associstion [MELA), the opportunity
to work on cutting-edge projects ot The Insfitute;

* The Employee Rights Advascacy Fellowship Program, which provides bow students and new lowyers the
opporunily bo wonk in prvate plamtdfs employment low firms ooross the country, thensby cullivating tha
next generation of employee rights odvocotes;

* The Employes Rights Advocacy Scholarship Program, which enables public interest, legal services and
privale kesyars who othersise could not offord to alend MELAS renowned continuing legal educationsl
progroms the opportunity bo oo so;

* Development of direct service educational progroms and publications for underserved constituencies;

* Public education relating fo eliminating forced arbitrasion of employment claims, obolishing the employ-
ment of-will docirine, ensuring o fair ond indepandent judiciory, and other warkers' righls isswes; and

» Mon-poartison ressarch ond development of imporont ssues offecting the Americon workploce

You con support The Insfitute by making your lox-deductible donofion fo The Institlute cn-line at
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