Extraterritoriality
And Whistleblower
Retaliation

Crossing the Line

By R. Scott Oswald and
Tom Harrington

Though whistleblower protec-
tion statutes take many forms, the
frameworks for determining liability
are really quite similar. Generally
speaking, an employee must first
demonstrate that he or she engaged
in protected conduct under an act.
Next, the employee may be required
to prove that the employer actually
knew about the employee’s pro-
tected conduct. Third, the employer
must take some sort of adverse per-
sonnel action against the employee.
Finally, the employee must demon-
strate that his or her protected con-
duct was causally related to the ad-
verse employment action.

In-house counsel for multina-
tional corporations and counsel for
foreign plaintiffs often must deal
with an even more preliminary is-
sue than any of those cited above.
Specifically, can overseas whistle-
blowers avail themselves of United
States  whistleblower protection
laws? If so, under what circumstanc-
es? How can corporations protect
themselves against claims of retali-
ation from company whistleblowers
located outside the United States?
An answer one way or the other
may render meaningless arguments
about, for example, whether an em-
ployee’s conduct should be deemed
protected or the appropriate causa-
tion standard to be applied. Indeed,
understanding the extraterritoriality
issues in international whistleblow-
er cases is absolutely critical inso-
far as it may provide an avenue for
defense counsel to seek a dismissal
early in litigation.
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MORRISON v. NATIONAL

AUSTRALIAN BANK, LTD.

In 2010, the Supreme Court de-
cided the case of Morrison v. Na-
tional Australia Bank. 130 S. Ct.
2869 (2010). Relying heavily upon a
presumption against extraterritorial
application, the Court established a
two-part test to determine whether
extraterritorial application is appro-
priate.

Setting the Stage

The Morrison case involved a
lawsuit by shareholders in Australia
against National Australian Bank,
Ltd. (National), Australia’s largest
bank at the time of the suit. Morri-
son, 130 S. Ct. at 2875. In 1998, Na-
tional purchased HomeSide Lending,
Inc. (HomeSide), a mortgage servic-
ing company in Florida. Id. Over the
next several years, National, through
its annual reports and public state-
ments from company officers, dis-
cussed the success of HomeSide’s
business. Id. In mid-2001, however,
National announced a more than $2
billion dollar write-down in the val-
ue of HomeSide’s assets. Id. at 2876.
Shareholders, upset about the write-
down, accused National of intention-
ally manipulating HomeSide’s finan-
cial models to make the company’s
assets to appear more valuable than
they actually were. Id. The share-
holders, again residents and citizens
of Australia, filed a complaint in the
Southern District of New York, alleg-
ing violations of §§ 10(b) and 20(a)
of the Securities and Exchange Act of
1934 and SEC Rule 10b-5. Id.

The district court dismissed the
complaint for lack of jurisdiction,
finding that the acts in the United
States were, “at most, a link in the
chain of an alleged overall securi-
ties fraud scheme that culminated
abroad.” In re National Australia
Bank Securities Litigation, No. 03
Civ. 6537(BSJ), 2006 WL 3844465, *8
(S.D.N.Y., Oct.25, 2006). The Court
of Appeals for the Second Circuit af-
firmed the dismissal. 547 F.3d 167,
175 (2d Cir. 2008).

SCOTUS ESTABLISHES
A Two-PART INQUIRY

Justice Antonin Scalia began the
majority opinion by noting the “long-
standing principle of American law

‘that legislation of Congress, unless a
contrary intent appears, is meant to
apply only within the territorial ju-
risdiction of the United States.” Id.
at 2877 (quoting EEOC v. Arabian
American Oil Co., 449 U.S. 244, 248
(1991)). He went on to state that, “un-
less there is the affirmative intention
of the Congress clearly expressed to
give a statute extraterritorial effect,
we must presume it is primarily con-
cerned with domestic conditions.” Id.
Scalia criticized the Second Circuit’s
“effects” and “conduct” tests, finding
that its framework disregarded the
presumption against extraterritorial-
ity and that the tests became overly
cumbersome in their application. Id.
at 288-80.

The Court went on to discuss
what has essentially become a two-
part inquiry. First, the relevant stat-
ute should be examined for “a clear
statement of extraterritorial effect.”
Id. at 2883. Noting that a statute need
not explicitly state, “this law applies
abroad,” the Court endorsed look-
ing to “whatever sources of statu-
tory meaning one consults to give
‘the most faithful reading’ of the
text.” Id. Such a framework, in the
Court’s view, was more faithful to the
presumption that federal law is not
meant to have extraterritorial effect.

In a paragraph that could be writ-
ten by no one but Justice Scalia, the
Court acknowledged the fact that, in
most cases, some contact with the
United States is inevitable:

For it is a rare case of prohib-
ited extraterritorial application
that lacks all contact with the
territory of the United States.
But the presumption against ex-
traterritorial application would
be a craven watchdog indeed if
it retreated to its kennel when-
ever some domestic activity is
involved in the case. The con-
currence seems to imagine just
such a timid sentinel, but our
cases are to the contrary.

Id. at 2884. (internal citations
omitted).

The Court went on to discuss
“the focus” of the Exchange Act as
regulating transactions in securities
listed on domestic exchanges. Ulti-
mately, it concluded that under “the
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transactional test we have adopted
— whether the purchase or sale is
made in the United States, or in-
volves a security listed on a domes-
tic exchange,” the statute did not al-
low for extraterritorial application.
Id. (emphasis added).

FALLOUT FROM MORRISON
IN THE ARB

The next major decision in extra-
territoriality application for whis-
tleblowers came from the Admin-
istrative Review Board (ARB) in
Villanueva v. Core Laboratories NV,
2009 ARB CASE NO. 09-108, 2011
WL 6981989 (Dec. 22, 2011). William
Villanueva is a Colombian national
who, during the relevant period,
was living and working in Bogota.
Id. at *2. The company’s ownership
structure is a bit complex. Villan-
ueva worked for Saybolt Columbia,
a Colombian company that is 95%
owned by Saybolt Latin America
B.V,, a Netherlands company, and 5%
owned by a Colombian national. Say-
bolt Latin America is, in turn, owned
by Saybolt International B.V., also a
Netherlands company. Saybolt Inter-
national is a wholly owned subsid-
iary of defendant Core Laboratories,
a United States company. Id.

In a complaint under Section 806
of the Sarbanes Oxley Act (SOX),
Villanueva alleged that Core Labora-
tories “orchestrated a ‘transfer price
fixing scheme’ whereby Core Labo-
ratories Sales, an offshore subsid-
iary of defendant Core Laboratories,
received a percentage of Saybolt Co-
lombia’s generated revenues even
though Core Laboratories Sales pro-
vided no services on the contract.
Villanueva alleged that this scheme
led to an under-reporting of taxable
revenue to the Colombian govern-
ment. Id. Skeptical of the scheme,
Villanueva, Saybolt Colombia’s Gen-
eral Manager, reported his concerns
to various individuals both within
and external to Core Labs. Ultimate-
ly, he refused to sign the tax returns
that were due to the Colombian
government. Id.

Villanueva claimed that, as a re-
sult of his disclosures, Core Labs
retaliated against him by failing to

provide him a pay raise and then
terminating his employment. He as-
serted that the Core Laboratories’
Regional Manager and Saybolt Latin
America’s President, both located in
Houston, TX, were the individuals
responsible for the decision.

Villanueva required the ARB to
decide whether Section 806 of SOX
was to be given extraterritorial ap-
plication. Turning the Morrison test
around, the ARB first sought to de-
termine Congress’s focus when
enacting SOX, and found it to be
“prevent[ing] and uncover[ing] finan-
cial fraud, criminal conduct in corpo-
rate activity, and violations of secu-
rities and financial reporting laws.”
Id. at 10-1. The ARB found that “the
alleged fraud ... involved Colombian
laws with no stated violation or im-
pact on U.S. securities or financial
disclosure laws” and that, as a result,
Villanueva’s complaint did not fall
within the statute’s focus. Id. at 11.
To prevail, Villanueva would need
to demonstrate that § 806 “included
extraterritorial laws within its defini-
tion of protected activity.” Id.

The ARB then looked to the plain
text of § 806 and found no clear in-
dication that it embraced commu-
nications about foreign securities
and tax law as protected activity.
Id. at 11. It next compared § 8006’s
language with that of other statutes
already dealt with by federal courts
in the determining extraterritoriality
application. The ARB noted that in
many other statutes that contained
even stronger indications of extra-
territoriality intent, the presumption
against extraterritoriality could not
be overcome. Id. at 11-12. Finally,
the ARB noted that the Dodd-Frank
act expressly extended coverage
of some aspects of SOX to foreign
transactions but remained silent as
to the extraterritoriality of § 806’s
anti-retaliation provision. Id. at 12.

In sum, Villanueva provides sev-
eral key takeaways for practitioners.
To begin, the second step of Morri-
son (but the first in Villanueva) re-
quires looking at the “primary focus”
of the statute in general and then
the “additional focus” of the anti-
retaliation provision. Then, the ARB
will look to the “labor elements” to
determine whether the statute’s ter-
ritorial scope implicates the subject

matter of the complaint (in Villan-
ueva, the ARB noted that the labor
elements were so obviously extra-
territorial such that extensive treat-
ment was not necessary).

Moreover, the ARB’s decision
seems to advocate for more of a
case-by-case assessment of the facts
and labor factors as opposed to
bright-line tests. It noted the follow-
ing could be factors in determining
whether a complainant’s claim would
require extraterritorial application
(at least under SOX): location of the
protected activity, location of the job,
location of the retaliatory act, and
the nationality of the laws allegedly
violated for which the complainant
has been fired for reporting. Id. at
FN 22. The ARB also noted that the
fraudulently activity being reported
was “the driving force of the case,”
was “solely extraterritorial,” and
therefore “[took] the events outside
Section 8006’s scope.” Id. Again, this
factor-based approach and acknowl-
edgement that, depending upon the
circumstances of the case, some fac-
tors may be more important than
others steps away from the bright
lines of Morrison.

CONCLUSION
Extraterritorial — application in
whistleblower cases requires a

unique inquiry into the statute at is-
sue and the facts of a given case.
After reviewing the explicit text of
the governing statute and confirm-
ing that there is no language stat-
ing that “this law applies abroad,”
counsel must be prepared to take
a deep dive into the “focus” of the
law’s anti-retaliation provisions and,
under Villanueva, the broader pur-
pose of the law, itself.

From a factual perspective, it be-
hooves defense counsel to demon-
strate the extent to which the facts
of the case are removed from the
United States and, at least in ad-
ministrative proceedings within the
Department of Labor (DOL), frame
the dispute as being “driven” by
some factor that occurred abroad.
Conversely, plaintiff’s counsel could
(and certainly should) try to put
Justice Scalia’s “craven watchdog”
back in its kennel. In a best-case sce-
nario, the plaintiff will want to argue
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Transgender Dress
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styles are more likely to be upheld
if there is a connection between the
restriction and the employees’ duties,
such as for safety reasons. Addition-
ally, the dress code should be tai-
lored for different positions if neces-
sary. An employer can demonstrate
more readily a business need for a

customer-facing employee to adhere
to certain dress standards than for an
employee who is in an office and not
acting as the face of the company.

CONCLUSION

Again, as long as these dress codes
are gender neutral, both on their face
and in their application, they are
likely to withstand challenges under
federal anti-discrimination law. While
these policies should be reviewed

with a different eye to ensure that
a claim of religious discrimination
does not follow — by an employee
who wears a religious headdress, for
example — gender-neutral policies
that are linked to legitimate business
needs will protect employers from
become the test case for two lines
of jurisprudence that will, at some
point, need to be reconciled.

2
——

Extraterritoriality
continued from page 4

that all of the requisite elements of
the protected conduct and retaliatory
actions occurred within the United
States and that extraterritorial ap-

plication of the statute is not an is-
sue. In other words, the goal is to
demonstrate that the plaintiff’s case
merely requires an application of a
U.S. whistleblower statute to retalia-
tory acts committed within the U.S.
Perhaps most importantly, once
these extraterritorial issues are de-

cided, all of the parties will either
get to go on about their business or
get back to arguing about protected
conduct, causation standards, and
everything else with which we are
all much more comfortable debat-
ing.

— % —

GRC Challenges

continued from page 6

and third parties use a portal to read
policies, complete surveys and attes-
tations, submit questions, etc. some
systems allow information on these
activities to be collected, analyzed,
and reported. Data of this type offers
compliance professionals a valuable
barometer of the level of employee
engagement and can help gauge
program effectiveness and inform fu-
ture program improvements. Docu-

mentation of program activities also
permits companies to build an audit
trail, demonstrate program success,
and defend compliance efforts.

FINAL THOUGHTS

With the best intentions, many
companies have developed compli-
ance and ethics programs that, on
the surface, appear to be effective
in protecting the organization and
supporting its standards and obli-
gations. However, compliance inci-
dents are still occurring, unethical
behavior is still a serious problem,

and fines for regulatory violations
are higher than ever. To improve the
success of ethics and compliance
programs requires heightened focus
on effectively engaging front-line
employees. In order to foster this
engagement, companies can look to
innovative technology solutions to
help employees participate actively
in compliance and ethics and un-
derstand their role in ensuring the
integrity of the organization.

2
——

Quarterly Review
continued from page 1

Sec. 218 was amended to provide
that stockholder voting trust agree-
ments and amendments thereto may
be delivered to either the corpora-
tion’s registered office or a prin-
cipal place of business. Sec. 242
was amended to allow the board
of directors to enact certain minor
housekeeping amendments with-
out stockholder approval. And Sec.
251(h), which was enacted last year
to eliminate the need for stock-
holder approval of the back end of
a two-step transaction involving a
front-end tender or exchange, was

Sandra Feldman is a publications
and research attorney for CT Corpo-
ration and a member of this news-
letter’s Board of Editors.

amended to expand, clarify, and
confirm application of the provi-
sion.

House Bill 327, effective Aug. 1,
enacted various amendments to the
Delaware Limited Liability Company
Act, including the following:

Sec. 18-104 was amended to re-
quire an LLC to provide its commu-
nications contact with the name and
address of a natural person with
access to the record identifying the
LLC’s members and managers. Secs.
18-302 and 18-404 were amended to
allow a person, not then a member
or manager, to consent to any mat-
ter that will be effective in the future
and have the consent be deemed
effective as long as the person is a
member or manager on the future
date. Sec. 18-305 was amended to
confirm that a member may inspect
LLC books and records by an at-

torney or other agent, to require
the demand to be accompanied by
proof of the agent’s authorization,
and to require an LLC to maintain a
record identifying the name and ad-
dress of each member and manager.
And Sec. 18-806 was amended to
provide additional means by which
an LLC may revoke a dissolution.
AMENDMENTS TO THE

BusiNess ENTITY LAWS

OF OTHER STATES
In Connecticut, House Bill 5597,
effective Oct. 1, authorized new or
existing business corporations to
become benefit corporations. In
Louisiana, House Bill 841, effective
Aug. 1, amended the LLC law pro-
visions regarding the definition of
“person,” proxy voting by members
and managers, and voting trusts.
continued on page 10
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